In short, when Mr. Bundy waived his right to transfer, he
was restored to the status of a healthy miner and, as such, he
was required to bid for any job he wanted under the provisions
of the union contract in the same manner as any other miner who
had not elected to transfer to a less dusty area under Part 90.
The moment that Mr. Bundy told Mr. Estep in September 1980 that
he no longer wanted to take advantage of his right to be in a
less dusty area, Mr. Bundy took himself outside the protective
provisions of the Act.

I do not see how I can find that the company discriminated
against him at that time since the whole purpose of the Act is
to improve his health and safety. Consequently, I cannot find
"that there has been a violation of section 105(c)(l) in the
factual circumstancaes that we have in this proceeding.

WHEREFORE, it is ordered:

The complaint of discrimination,, discharge, or interference
filed on December 24, 1981, in Docket No. KENT 82-35-D is denied
for failure of complainant to prove that a violation of section
105(c)(l) of the Federal Mine Safety and Health Act of 1977
6'ccurred.
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